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Public Ex ion: hat is a “Strategic Plan”?
INTRODUCTION

Beginning in 1991, Texas initiated a comprehensive process of strategic planning for all state
agencies within the executive branch of government. House Bill 2009, Seventy-second Legislature,
Regular Session, 1991, authorized the process. This legislation established the requirements and time
frame under which Texas completed its first planning cycle.

House Bill 2009 was subsequently codified as Chapter 2056 of the Government Code.

In 1993, the Legislature amended Chapter 2056 of the Government Code to consolidate certain
planning requirements and to change the required planning horizon from six years to five years (i.e.,
the second year of the current biennium and the next two biennia). Agencies must complete and
submit plans every two years; however, they may engage in planning on a continual basis and may
adjust plans internally as changing conditions dictate.

CONCEPTUAL FRAMEWORK

Strategic planning is a long-term, iterative, and future-oriented process of assessment, goal setting,
and decision-making. It includes a multiyear view of objectives and strategies for the accomplishment
of agency goals. Clearly defined results provide feedback that leads to program performance that
influences future planning, resource allocation, and operating decisions. The strategic planning
process incorporates and sets direction for all agency operations.



An agency’s “Strategic Plan” (with a minimum “9 Tiers”) is a formal document that communicates its
goals, directions, and outcomes to various audiences, including the Governor and the Legislature,
client and constituency groups, the public, and the agency’s employees.

STRATEGIC PLANNING AND BUDGETING

A successful strategic planning process provides many benefits to agencies and those affected by their
operations. As an agency clarifies its purpose and direction, it will develop a stronger identity. The
plan enhances decision-making by improving internal communication, and by identifying the
agency’s long-term goals and the factors affecting the agency.

The process of developing the strategic plan also improves the agency’s external communications and
emphasizes customer service (see chart below).

Strategic planning will guide budget preparation and establish a basis for measuring success. Strategic
planning relies on careful consideration of an agency’s capabilities and environment and may lead to
priority-based allocation of fiscal, human, technological, capital, and other resources. The strategic
plan defines what an agency is and intends to be, as well as the principles guiding it. The plan outlines
agency goals and objectives and produces strategies that lead to priority-based resource allocation
decisions the agency plans to follow to achieve these long-term goals. Successful strategic planning is
characterized not only by compliance with statutory requirements, but also by leaders, managers, and
all employees of the agency being committed to the planning process and to the strategic plan.
Ultimately, strategic planning will succeed or fail according to how well the process results in quality
services. Producing identifiable and meaningful results is essential to a successful process.
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PURPOSES OF STRATEGIC PLANNING

The goal of strategic planning is to anticipate and accommodate the future by identifying issues,
opportunities, and problems. Strategic planning for Texas state government serves a number of
distinet, though interrelated, purposes. These purposes include:



to establish statewide direction in key policy or functional areas to move away from crisis-
driven decision-making;

to provide a starting point for aligning resources in a rational manner to address the critical
issues facing the state now and in the future;

to make state government more responsive to the needs of Texans by placing greater
emphasis on benefits and results than on simply service efforts and workload;

to bring focused issues to policymakers for review and debate;

to provide a context to /ink the budget process and other legislative processes with priority
issues, and to improve accountability for the use of state resources;

to establish a means of coordinating the policy concerns of public officials with
implementation  efforts and to  build interagency, intergovernmental,  and
public/private/nonprofit partnerships; and

to provide a forum for communication between service providers and the constituents they
serve.

STRATEGIC PLANNING TEMPLATE OVERVIEW

The Texas strategic planning template comprises nine “tiers.” The Governor and the Legislative
Budget Board develop the first two, which contain the statewide vision, mission, philosophy, goals,
and benchmarks (i.e., “statewide elements”). These elements serve as a foundation for the strategic
planning process. Agencies develop the elements in the remaining tiers as they prepare their strategic
plans. The chart below shows the “9 Tiers” of the strategic planning template. Each tier is linked to
the others. The tiers are briefly described below.
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. STATEWIDE VISION, MISSION, AND PHILOSOPHY

Vision—an inspiring view of the preferred future

Mission—a concise statement of the basic purpose and role of Texas state government
Philosophy—a statement of the core values and principles underlying Texas state government
service

. STATEWIDE GOALS AND BENCHMARKS

Statewide Goals—general ends toward which the state directs its efforts
Statewide Benchmarks—specific performance indicators and targets used to assess progress
at the statewide level in achieving statewide goals

. AGENCY MISSION

The reason for an agency’s existence (to be developed and submitted by agencies)

. AGENCY PHILOSOPHY

The expression of core values and principles for the conduct of the agency in carrying out its
mission (to be developed and submitted by agencies)

. EXTERNAL/INTERNAL ASSESSMENT

An evaluation of key factors that influence the success of an agency in achieving its mission
and goals (to be developed and submitted by agencies)



6. AGENCY GOALS

General ends toward which agencies direct their efforts (to be developed and submitted by
agencies in the order of their priority)

7. OBJECTIVES AND OUTCOME MEASURES

8. STRATEGIES AND OUTPUT, EFFICIENCY, AND EXPLANATORY MEASURES

Methods to achieve goals and objectives and the quantified end products, proficiencies, and
descriptive indicators of the agencies’ efforts (to be developed and submitted by agencies in
the order of their priority)

Clear targets for specific action and the quantified results or effects of that action (to be
developed and submitted by agencies in the order of their priority)

9. ACTION PLANS

Detailed methods for implementing the strategies (to be developed and maintained by
agencies, but not included as part of their strategic planning submissions)

» STATEWIDE VISION, MISSION, PHILOSOPHY |
i) \
9 STATEWIDE GOALS AND BENCHMARKS 2 ‘ 5 ;
[ S
AGENCY MISSION 3 o
; AGENCY PHILOSOPHY 4
o . ‘,.: N
DA r9
@ ' EXTERNAL/INTERNAL ASSESSMENT 5/ g/
Q0 R
@ 7
o I i Q {
L% aGencyeoals 0 /@ '
L% 8
LB 9
y ‘E\ -\ ; [U i |
LR OBJECTIVESAND 7 /v !
P ;
OUTCOME MEASURE q | BUDGET
; ! STRUCTURE
STRATEGIES AND !
OUTPUT, P |
EFFICIENCY, b |
EXPLANATORY
MEASURES |
i




STRATEGIC PLANNING ELEMENTS

The chart below shows the relationship between the elements of the strategic planning process. Each
of these elements is described in greater detail in other parts of this document.
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STRATEGIC PLANNING AND THE APPROPRIATIONS PROCESS

Since 1992, strategic planning has been the first step in Texas’ Strategic Planning and Performance
Budgeting System. This system recognizes a relationship between strategic planning, allocation of
resources, and performance evidenced by quality service.

The chart below shows linkages within the Strategic Planning and Performance Budgeting System.

An agency’s strategic plan is often used as a starting point for developing the agency’s budget
structure, (i.e., goals, strategies, measures, measure definitions, and other items of appropriation).

Agencies must develop budget structures that provide sufficient detail to be understandable. An
agency’s budget structure does not necessarily need to mirror its strategic plan.

Any changes to an agency’s 2016—17 budget structure must be requested in writing by its assigned

due date listed in Appendix C using the template shown in Appendix D of the instructions and
approved by the Governor’s Office of Budget, Planning and Policy and the Legislative Budget Board.
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PERFORMANCE GENERAL
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STATE AGENCY PARTICIPATION AND DEFINITION

Texas Government Code, Chapter 2056, requires strategic planning for all agencies in the executive
branch of state government. For these purposes, a state agency is defined as a department,
commission, board, office, or other entity of state government, other than a university system or an
institution of higher education, as defined by Texas Education Code, Section 61.003, that has the
following characteristics:

o has authority that is not limited to a geographical portion of the state;

o was created by the constitution or a state statute and has an ongoing mission and
responsibilities;

e is not the Office of the Governor or Lieutenant Governor;

o s not within the judicial or legislative branch of government; and

o isnota committee created under state law whose primary function is to advise an agency.

“STRENGTHENING OUR PROSPERITY: THE STATEWIDE STRATEGIC
PLANNING ELEMENTS for TEXAS STATE GOVERNMENT”






TIER I: “STATEWIDE VISION, MISSION and
PHILOSOPHY OF TEXAS GOVERNMENT”

GOVERNOR’S STATEWIDE VISION

March 2014
Fellow Public Servants:

Since the last round of strategic planning began in March 2012, our nation's economic challenges
have persisted, but Texas' commitment to an efficient and limited government has kept us on the
pathway to prosperity. Our flourishing economic climate and thriving jobs market continue to
receive national attention and are not by accident. Texas has demonstrated the importance of
fiscal discipline, setting priorities and demanding accountability and efficiency in state
government, We have built and prudently managed important reserves in our state's "Rainy Day
Fund," cut taxes on small businesses, balanced the state budget without raising taxes, protected
essential services and prioritized a stable and predictable regulatory climate to help make the
Lone Star State the best place to build a business and raise a family.

Over the last several years, families across this state and nation have tightened their belts to live
within their means, and Texas followed suit. Unlike people in Washington, D.C., here in Texas
we believe government should function no differently than the families and employers it serves.
As we begin this next round in our strategic planning process, we must continue to critically
examine the role of state government by identifying the core programs and activities necessary for
the long-term economic health of our state, while eliminating outdated and inefficient functions.
We must continue to adhere to the priorities that have made Texas a national economic leader:

. ensuring the economic competitiveness of our state by adhering to principles of
fiscal discipline, setting clear budget priorities, living within our means and
limiting the growth of government;

. investing in critical water, energy and transportation infrastructure needs to meet
the demands of our rapidly growing state;
. ensuring excellence and accountability in public schools and institutions of higher

education as we invest in the future of this state and make sure Texans are
prepared to compete in the global marketplace;

. defending Texans by safeguarding our neighborhoods and protecting our
international border; and



. increasing transparency and efficiency at all levels of government to guard against
waste, fraud and abuse, ensuring that Texas taxpayers keep more of their hard-
earned money to keep our economy and our families strong.

[ am confident we can address the priorities of our citizens with the limited government principles
and responsible governance they demand. T know you share my commitment to ensuring that this
state continues to shine as a bright star for opportunity and prosperity for all Texans. I appreciate
your dedication to excellence in public service and look forward to working with all of you as we
continue to chart a strong course for our great state.

Sincerely,
RICK PERRY

Governor of Texas

THE MISSION OF TEXAS STATE GOVERNMENT

Texas state government must be limited, efficient, and completely accountable. It should foster
opportunity and economic prosperity, focus on critical priorities, and support the creation of strong
family environments for our children. The stewards of the public trust must be men and women
who administer state government in a fair, just, and responsible manner. To honor the public trust,
state officials must seek new and innovative ways to meet state government priorities in a fiscally
responsible manner.

“AIM HIGH... WE ARE NOT HERE TO ACHIEVE INCONSEQUENTIAL THINGS!”

THE PHITL.OSOPHY OF TEXAS STATE GOVERNMENT

The task before all state public servants is to govern in a manner worthy of this great state. We are
a great enterprise, and as an enterprise, we will promote the following core principles:

e First and foremost, Texas matters most. This is the overarching, guiding principle by
which we will make decisions. Our state, and its future, is more important than party,
politics, or individual recognition.

o Government should be limited in size and mission, but it must be highly effective in
performing the tasks it undertakes.

e Decisions affecting individual Texans, in most instances, are best made by those
individuals, their families, and the local government closest to their communities.

e Competition is the greatest incentive for achievement and excellence. It inspires
ingenuity and requires individuals to set their sights high. Just as competition inspires
excellence, a sense of personal responsibility drives individual citizens to do more for
their future and the future of those they love.

e Public administration must be open and honest, pursuing the high road rather than the
expedient course. We must be accountable to taxpayers for our actions.

e State government has a responsibility to safeguard taxpayer dollars by eliminating waste
and abuse and providing efficient and honest government.



o Finally, state government should be humble, recognizing that all its power and authority
is granted to it by the people of Texas, and those who make decisions wielding the power
of the state should exercise their authority cautiously and fairly.

“STRENGTHENING OUR PROSPERITY: THE STATEWIDE STRATEGIC
PLANNING ELEMENTS for TEXAS STATE GOVERNMENT”
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TIER II: “RELEVANT STATEWIDE GOALS AND
BENCHMARKS” '

» EDUCATION — PUBLIC SCHOOLS (Not Applicable to TSBPME Core Mission)

o EDUCATION - HIGHER EDUCATION (Not Applicable to TSBPME Core Mission)

o HEALTH AND HUMAN SERVICES (Not Applicable to TSBPME Core Mission)

e ECONOMIC DEVELOPMENT (Not Applicable to TSBPME Core Mission)

e PUBLIC SAFETY & CRIMINAL JUSTICE (Not Applicable to TSBPME Core Mission)

e NATURAL RESOURCES & AGRICULTURE (Not Applicable to TSBPME Core Mission)

o REGULATORY

Priority Goal: To ensure Texans are effectively and efficiently served by high-quality
professionals and businesses by:
o Implementing clear standards;
e Ensuring compliance;
e [Establishing market-based solutions; and
e Reducing the regulatory burden on people and business.

Benchmarks:

o Percentage of state professional licensee population with no
documented violations;

e Percentage of new professional licensees as compared to the existing
population;

e Percentage of documented complaints to professional licensing
agencies resolved within six months;

e Percentage of individuals given a test for professional licensure who
received a passing score;

o Percentage of new and renewed professional licenses issued online.



o GENERAL GOVERNMMENT

Priority Goal: ~ To provide citizens with greater access to government services while
reducing service delivery costs and protecting the fiscal resources for
current and future taxpayers by:

e Supporting effective, efficient, and accountable state government
operations;
e Conservatively managing the state’s debt.

Benchmarks:

e Total state taxes per capita;

e Total state spending per capita;

e Percentage change in state spending, adjusted for population and
inflation;

o Number of state employees per 10,000 population;

e Number of state services accessible by Internet;

e Total savings realized in state spending by making
reports/documents/processes available on the Internet and accepting
information in electronic format.

“STRENGTHENING OUR PROSPERITY: THE STATEWIDE STRATEGIC
PLANNING ELEMENTS for TEXAS STATE GOVERNMENT”
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TIER III: “AGENCY MISSION”

Predicated on the Governor’s and Statewide Goals/Benchmarks, the mission of the Texas State
Board of Podiatric Medical Examiners (i.e. the Board; the TSBPME, the agency) is to assure
quality “Podiatric Medical Care” for the citizens of the State of Texas. The Board fulfills its
mission through the regulation of the practice of “Podiatric Medicine.” This mission, derived from
the Podiatric Medical Practice Act (Texas Occupations Code Chapter 202) and the Board Rules
(Title 22, Part 18, Texas Administrative Code), supersedes the interest of any individual, the
podiatric medical profession, or any special interest group. Podiatric Medicine is an important,
unique and integral part of any patient’s overall health as problems involving the Foot & Ankle
affect the functions of the entire human body. Although the Board’s principal enforcement statute
is Texas Occupations Code Chapter 202, the Board also investigates and enforces provisions
related to Texas Occupations Code Chapter 53, the Texas Penal Code, the Texas Health & Safety
Code, the Texas Government Code and other provisions related to Federal Mandates (Social
Security Act; Medicare; Medicaid); other state statutes. If a matter involves a Podiatrist or the
practice of Podiatric Medicine, then the Board has a jurisdictional responsibility to regulate (spirit
of Governor Perry’s July 2004 Executive Order “RP-36).

What is a Podiatrist’s scope of practice in Texas?

Information relating to a Podiatrist’s scope of practice in Texas can be found on the Board’s
website at: www.tsbpme.texas.gov/ga.htm

Generally, regarding a podiatrist's scope of practice in Texas, as of July 30, 2010, the Texas
Supreme Court had made a final decision on the podiatry scope of practice litigation involving the
TSBPME/TPMA/TMA/TOA.

Podiatry scope of practice ultimately is a matter for final determination by the Texas Legislature.
The 82" Legislative Session began in January 2011. By the conclusion of the 82" Texas
Legislative Session in May 2011, HB1980/Laubenberg & SB 1264/Uresti died in Committee. As
no action was taken by the 82" Texas Legislature on those identical/companion bills, podiatry
scope of practice determinations continue to be made in reference to and in accordance with the
March/May 2008 Texas 3rd Court of Appeals Opinions (upheld by the Texas Supreme Court on
July 30, 2010) and the statutory definition of "Podiatry" found in Texas Occupations Code
§202.001(a)(4).

A "Podiatry Scope of Practice — Staff Resource Information" document has been published on the
agency’s website at: www.tsbpme.texas.gov/qa.htm#ql




Please review that document (& supporting/hyperlink information) from our website
CAREFULLY as this is the Board's response to the litigation outcome. That document also speaks
to certain hospital credentialing scenarios (i.e. Texas Health & Safety Code provisions). The
practice of podiatry in Texas is limited to treatment of the "Foot/Ankle;" no other portions of the
human anatomy.

This matter is discussed in greater detail throughout this document.
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TIERIV: “AGENCY PHILOSOPHY” . |

The Texas State Board of Podiatric Medical Examiners is the state agency entrusted with the
responsibility of licensing Podiatric Physicians and regulating Podiatric Medicine in Texas. This
goal is accomplished by means of a fair, aggressive and comprehensive testing, licensing and
enforcement program that guarantees that only qualified professionals are granted licensure and
can practice Podiatric Medicine in Texas. We are a small state agency, headed by an Executive
Director, who reports to a nine-member Board. The Board is composed of six Podiatric Physicians
(i.e. Podiatrists) and three Public Members. Each of the Board Members are appointed to the
Board by the Governor of Texas and confirmed by the Texas Senate for a term of six-years.

We affirm that regulation is a public and private trust. We strive to regulate aggressively but fairly,
minimally but effectively. Consumers, professionals and the public alike can be assured of a
balanced and sensible approach to regulation; an approach that demands the highest standards of
professional conduct and personal ethics, an approach that ensures equal opportunity for all
employees and licensees, balances the rightful concern of society with the rights of individuals,
and is open, honest, accountable, responsive and mindful of the efficient use of licensee fees.

We ensure that our licensees maintain the highest standards of professional conduct and expettise,
so that consumers receive the best possible medical care at the best possible price, and so that
Podiatric Physicians can be assured among themselves that they are members of a community of
health care providers respected and trusted by the citizens of Texas. Our philosophy focuses on
promulgating clear and comprehensive rules that can be understood and followed without
ambiguity by our licensees, and on the vigorous enforcement of our Rules and Statute.

The Texas State Board of Podiatric Medical Examiners is an equal employment opportunity
employer and does not discriminate on the basis of race, color, national origin, sex, religion, age or
disability in employment or the provision of services.



TIER V: “EXTERNAL / INTERNAL ASSESSMENTS” |

I.  OVERVIEW OF AGENCY SCOPE & FUNCTIONS

Historical Perspective

Though there is little recorded early history of the Podiatrist (from Greek podos, "foot" and iatros,
"doctor") in Texas, early doctors in the area doubtlessly treated feet. Before the modern specialty
developed, foot practitioners were called Chiropodists (from Greek chiros, "hand" + podos)
because they treated both feet and hands. Abraham Lincoln had his own Chiropodist.

Official recognition of Podiatric Medicine as a profession in the United States began with the first
regulation of its practice by the State of New York in 1895. At that time, there were only a few
colleges teaching Podiatric Medicine. None of these colleges were located in Texas. On October
22, 1917, those who had set up practice in Texas had their earliest recorded meeting, in a room
donated by the Dallas Chamber of Commerce. They called the group the Texas Chiropodist
Society. The second annual meeting of the Texas Chiropodist Society was held at the Rice Hotel in
Houston on October 7-8, 1918, when the prime concern of the members was to introduce a bill in
the next legislative session to provide for a state law to regulate the practice of Chiropody.

On March 5, 1919, the Texas Legislature first considered laws to regulate the practice of
Chiropody. At that time, twenty states and the District of Columbia had enacted laws regulating
the practice of Chiropody. This legislative initiative failed. In 1921, a second attempt was made by
the Legislature, which was also defeated. Two years later, in 1923, legislation was passed (H.B.
487 of the 38" Texas Legislature), creating a Chiropody Regulatory Board under the jurisdiction
of the State Board of Medical Examiners. The Board comprised of licensed Physicians and
Chiropodists who would, in turn, license/regulate other Chiropodists in Texas. This legislation also
established rules to regulate the practice of Chiropody and license Chiropodists. In 1939,
legislation was passed establishing an independent Board, which was named the Texas State Board
of Chiropody Examiners. Its Board Members were all licensed Chiropodists appointed by then
Governor W. Lee (“Pappy”) O’Daniel.

In 1950, an Attorney General's ruling stated that a Chiropodist was a Physician within the meaning
of the Narcotic Drug Law. The Chiropody Practice Act, amended in 1951, defined a Chiropodist as
"anyone who treats or offers to treat any disease, physical injury or deformity or ailment of the
human foot by any system or method." In 1985, Senate Bill 655 broadened the definition of
"Medical Staff" to include qualified Podiatrists on hospital staffs. Also in 1950, two additional
years (sixty hours) of undergraduate college credit were added to the admission requirements for



Podiatric Medical Colleges, which then as now, provide a four-year course of study (one-hundred
twenty hours).

In 1967, the name was changed to the Texas State Board of Podiatry Examiners (60lh Leg., p. 181,
Ch. 96, Art. 4567(a) V.T.C.S.), and in 1996, underwent an additional name change to its present
form; the Texas State Board of Podiatric Medical Examiners.

In 1978, during the 66" Legislature, the undergraduate requirements for examination eligibility
were increased from a minimum of sixty (60) hours to a minimum of ninety (90) hours of Board
approved studies.

In 1981, the Board’s office was moved from Waco, TX to Austin, TX. In 1995, by order of the
74 Legislature, the Board’s Office was moved to the William P. Hobby Jr. State Office Building
in downtown Austin, TX and co-located with the twelve other health professions licensing and
regulatory agencies that comprise the Texas Health Professions Council. Another important
change occurring during the 74™ Legislative Session was the Board’s change of name to the Texas
State Board of Podiatric Medical Examiners.

Currently, there are 1,019 “Active” licensed podiatrists in the State of Texas; the Board regulates
and serves this population statewide with no geographical limitations.

Podiatrists perform full treatments of the human feet and ankles through such modalities including
full prescriptive authority, performance of hyperbaric oxygen therapy and relative anesthesia in
office, clinical, hospital and surgical settings. There are 9 nationally accredited Colleges of
Podiatric Medicine in the United States who follow (federally) standardized models of education
and training set forth by the American Podiatric Medical Association (APMA; www.apma.org),
the state component of which is the Texas Podiatric Medical Association (TPMA;
www.txpma.org), and the national Council on Podiatric Medical Education (CPME; accrediting
body; www.cpme.org).

Functions

Operations of the Board are supported entirely by (annual) fees collected from each licensee. The
function of the Board is to: 1) Protect the citizens of Texas; 2) License Podiatric Physicians; 3)
Perform an annual renewal of all Podiatric Physicians; 4) Register non-certified Podiatric
Radiological Technicians; 5) Enforce the Podiatric Medical Practice Act of Texas (principal law:
Texas Occupations Code Chapter 202); 6) Enforce Board rules (Title 22, Part 18, Texas
Administrative Code) and 7) Enforce other applicable state statutes.

In 1996, the Board implemented major changes in its clinical examination of candidates for
licensure in Texas. This was accomplished by creating and implementing a state-of-the-art
criterion-referenced examination and by increasing the requirements that would allow a candidate
to sit for the Board’s licensing exam. This change mandated that the candidate must have:

e Successfully graduated from a four (4) year college,

e Graduated from an approved College of Podiatric Medicine,
e Successfully completed Part [ and Part IT of the National Podiatric Medical Boards,
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e Successfully completed the PMLexis (National Podiatric Medical Licensing
Examination for States; National Boards Part IIT) Examination, and

e Successfully completed a CPME approved one (1) year podiatric residency program
(Graduate Podiatric Medical Education).

Changes made by the National Board of Podiatric Medical Examiners moved the old PMLexis
Examination into the existing National Board Examination as Part IIT of its three parts. Candidates
for licensure in Texas must pass National Boards Parts [, II and III as a prerequisite for qualifying
to sit for our jurisprudence licensing examination.

In 2001, the 77" Legislature granted the Board one (1) additional full-time employee, an
Administrative Technician II, to assist with the clerical aspects of our complaint investigations.
The addition of this employee brought our agency to five (5) full-time employees. Unfortunately in
2003, due to a State mandated 19% budget cut, the Board was forced to execute a reduction in
force from five (5) to four (4) full-time employees for cost savings. This forced reduction resulted
in decreased service efficiencies with an inability to assist existing staff in addressing complaint
investigation backlogs.

In 2002, the Board approved a change in its licensing examination process, moving the clinical
licensing examination from its old oral/practical format to its present form, a written jurisprudence
examination. This new examination format was rolled out and utilized for the first time on July 19,
2002. The Board’s jurisprudence examination is independently validated by the University of
Texas at Austin, via interagency contract, in accordance with Texas Occupations Code
§202.254(c).

Again, in 2003, the Legislature took drastic measures in budget cuts, which resulted in this
agency’s loss of a valued employee (“Licensing Manager”), thereby reducing our staff to four (4)
full time employees from five (5).

The year of 2004 brought about the statutorily required review of the Texas State Board of
Podiatric Medical Examiners by the Sunset Advisory Commission. During the 79" Legislative
Session in 2005, the TSBPME “passed” Sunset and was continued in existence for another 12
years to the year 2017. A new Sunset provision was that the Governor would appoint the “Board
President” and the Board would continue to elect a Vice President and Secretary. Effective March
23, 2007 Governor Perry appointed Ms. Doris A. Couch (Public Member) of Burleson, TX as
President. Ms. Couch was the Board’s first ever Public Member presiding officer. Effective
September 14, 2011 Governor Perry appointed Travis A. Motley, DPM of Colleyville, TX as
President; Dr. Motley was reappointed (from 2007) to serve a second term.

There were Sunset updates to our rules on the “Consequences of Criminal Convictions” mandated
primarily by Texas Occupations Code Chapter 53 (“law”). If an arrest or conviction is related to
the practice of podiatry, the Board will initiate an investigation. The Board continues to conduct
>
quarterly “DPS and FBI Criminal History Checks” (CCH) and further “Criminal Investigations” as
warranted by those checks. Sunset mandates that a “Public Member” of the Board be involved at
all of our informal hearings. In addition, Sunset gave the Board authority to order “Refunds” to
>

patients or insurance companies for fraudulent billing. Ordering a “Refund” is limited to the actual
monetary loss involved, not restitution for any other reason (i.e. pain and suffering; what judges &
juries determine). The Board was also given authority to issue an “Emergency Temporary
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Suspension” of a license to practice podiatry for egregious violations posing an immediate threat to
public safety.

The Board’s “Administrative Penalties” increased from $2,500.00 to $5,000.00 per day, per
violation. Those are based on a “Penalty Matrix/Schedule” used to gauge the severity of violations
and which will dictate Board actions. We have the authority to issue “Cease & Desist Orders” for
the unlicensed practice of Podiatric Medicine. The Board can also conduct “Unannounced Office
Inspections” on any licensee for the “Monitoring and Inspection of a License Holder.” As noted
above, requisite rules to implement Sunset changes were initially adopted at a Board meeting on
February 6, 2006 (in advance of the March 1, 2006 deadline) and had been submitted to the SOS
(Secretary of State) in advance of the July 6, 2006 deadline for final publication in the Texas
Register. Final rules were adopted at the Board’s September 8, 2007 meeting. All these rules
became effective 20-days after their publication. All other Sunset changes can be found within
Senate Bill 402; acts of the 79" Legislature or on the Commission’s website at
www,.sunset.texas.gov.

In Executive Session, during the April 5, 2004 Board Meeting, administrative and management
changes were made which resulted in the resignation of the Executive Director. The Board saw
another transition in the Executive Director position in September 2005 after which the Board’s
Investigator V of six (6) years was hired to resume executive functions.

Beginning on April 14, 2008 the Board underwent a procurement audit through the Texas
Comptroller of Public Accounts and received a favorable outcome. On March 5, 2009, during the
81" Legislative Session/2009, the State Auditor’s Office conducted a full audit of the Board
culminating with SAO Audit Report #09-038. The overall results of this audit where favorable
(86%) but the SAO made several recommendations to correct agency errors in certain performance
measure calculations/policies and cited additional recommendations to enhance IT physical
security. On February 21, 2010, the Board underwent a personnel policies audit through the Texas
Workforce Commission’s Civil Rights Division; the Board was certified as being fully compliant.

The most notable event of FY 2010 was the FY 2010-2011 5% Budget Reduction mandated by the
State of Texas via letters dated January 15-22, 2010. This mandate resulted in yet another loss of a
position (i.e. Administrative Assistant II; Hiring Freeze) thereby reducing our staff to three (3)
from four (4) full time employees. The FTE count for FY 2010 was “3.1” which was less than the
“4.0” authorized due to the FY 2010-2011 5% Budget Reduction. The vacancy of the 4" FTE
continued through FY 2011 (2.5% Budget Reduction) and FY 2012-2013 (1 FTE Reduction), and
partly through FY 2014 (Comptroller contingency funding delay) as part of the requisite agency
reorganization that was implemented effective February 16, 2010 to meet the initial FY 2010-2011
5% Budget Reduction mandate, However, this did not mean that the Board identified that its
operations could continue with “3.0” FTE's. The agency needed to be fully staffed at “4.0” FTE's
(former authorized level). Therefore, for the FY 2012-2013 biennium (i.e. g2"d Legislative
Session/2011) the Board requested funding for the 4™ FTE position (i.e. Administrative Assistant
I1, or Investigator III, or Staff Services Officer II, or License and Permit Specialist III, or other
appropriate staff). Unfortunately, as a result of further reductions during the 82" Legislative
Session/2011, this position was not approved. An additional 2.5% Budget Reduction took place in
FY 2011. It’s further noted that the State of Texas considered seeking an additional 10% Budget
Reduction for the FY 2014-2015 biennium (i.e. 83" Legislative Session/2013) with all agencies
then already approaching the 83" Legislative Session with a (reduced) 95% base budget. These
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budget cuts have not had a positive impact on the Board’s operations/functions. This will be
discussed further in this document.

Beginning on October 10, 2011 the Board underwent another procurement audit through the Texas
Comptroller of Public Accounts and received a favorable outcome.

FY 2014-2015 GAA Contingency Revenue Letter to the CPA (83" Session/2013) and FTE
Vacancy. At the Board’s January 13, 2014 Meeting, the Executive Director reiterated that the past
4 years of State budget cuts had been very painful to the agency and negatively impacted all
operations. For FY 2014-2015 the 83" Texas Legislature/2013 restored the Board’s
budget/funding, however, we were required to raise DPM Annual License Renewal Fees (by
$50.00) to cover the restoration of the funds previously cut/taken by the State. The Board had met
on August 12, 2013 to raise fees, sent the requisite FY 2014-2015 Fee Increase letter to the
Comptroller on August 23, 2013, began collecting increased fees on September 1, 2013 but the
Comptroller did not release our contingent revenues until December 6, 2013 (for Board Member
Travel @ $3,000.00/yr. and 1 Full-Time Enforcement Position @ $33,969.33/yr.). We had been
waiting on the Comptroller for several months as FY 2014 began. In December 2013, the agency
posted an Administrative Assistant III (Enforcement Coordinator) position which was hired to
begin on February 1, 2014 to bring our FTE count officially back up to “4.0”.

Current Board Staff have an invaluable combined 24 years of institutional knowledge of the
Board’s functions and combined 68 years of knowledge of the State’s functions. It’s noted that
“PEOPLE” are any organizations’ most valuable asset. The Executive Director and Board
President continue to (re-)evaluate the agency and its historical business processes (via this
Strategic Planning process and collaboration with the Office of the Governor) to seek future
enhancements; efficiencies and economies are to be gained. This will be discussed again further in
this document in relation to the Office of the Governor’s “February 2008 Business Process
Review” report of certain health regulatory agencies (reiterated).

From its inception ninety-one years ago through the present, it has been and remains this Board’s
goal to succeed in its mission of assuring quality Podiatric Medicine for the people of Texas. It is
this goal that guides both our day-to-day activity and long-range planning as we proudly do our
part to make Texas into a beacon state. It’s often said that: “As Texas goes, so goes the nation.”

Due to the small size of the agency (4 FTE’s; formerly 5 and then reduced to 3, and now back to 4)
and the small size of profession (1,019 “Active” licensed podiatrists), we nonetheless remain
weary of having to increase license fees every 2 years to fund the Board’s functions in meeting
legislative mandates. Podiatrists already pay some of the highest “Annual” license renewal fees at
$520.00 and they do not want any further fee increases. The Board strives to seek a fair balance
amongst the complex challenges of rising fees, increased mandates, increased costs and
reduced/limited resources. One could argue that state agencies increasingly face the notion of
“regulatory poverty” whereby current funding levels/limitations are not sufficient to meet day-to-
day mandates. Nevertheless, the Texas Legislature appropriates agency funds in accordance with
performance and target expectations via the Legislative Appropriations Request (LAR) process
every 2 years.

13



THE PODIATRY BOARD IS IN A “CATCH - 22”

In order to meet goals of “Quality” and “Time” —> “Price” must be increased.

“Price”

“Quality” =i “Time”
Without full or additional funding (“Price”), both “Quality” and “Time” will suffer.

We collect revenue at approximately 20% - 30% in excess of our appropriation authority and other
costs (benefits & indirect costs; 6.E. Page 1 of 2 FY 2014-2015 LAR) per year to the State’s
General Revenue Fund; over and above what we spend. In other words, the Board generates
revenue for the State of Texas; revenue of which is utilized by the State to fund other
programs/agencies/functions/services.

II. ORGANIZATIONAL ASPECTS & TEXAS HEALTH PROFESSIONS COUNCIL

The Texas State Board of Podiatric Medical Examiners is composed of nine (9) Members
appointed by the Governor, with the advice and consent of the Senate, for staggered six (6) year
terms. The Board is comprised of six (6) Podiatric Physicians and three (3) Public Members. The
Board employs an Executive Director who oversees and manages the agency. The agency has a
current total of four (4) full-time employees (formerly 5 and then reduced to 3, and now back to 4):
1) the Executive Director (exempt), 2) a Staff Services Officer V (classified), 3) a Staff Services
Officer I (classified), and 4) Administrative Assistant III.

As part of the requisite agency reorganization in response to the initial FY 2010-2011 5% Budget
Reduction mandated by the State of Texas, implemented on February 16, 2010, the Investigator ITI
position was reclassified to a Staff Services Officer II and the Administrative Assistant I was
placed on a “Hiring Freeze;” position of which remained vacant for the entirety of FY 2010-2011
(2.5% Budget Reduction) & FY 2012-2013 (1 FTE Reduction) & FY 2014 (partial; Comptroller
contingency funding delay). (Note: This agency reorganization was exhaustively discussed in the
agency’s “FY 2011-2015 Strategic Plan”.) The employee turnover rate (calculated on 3 FTE’s) for
last year (FY 2013) was 33% (the former Staff Services Officer V retired effective May 31, 2013).
The Board does not have a legal division; attorney services are provided through the Office of the
Attorney General. The Assistant Attorney General (AAG) currently assigned to the Board has
nearly 21 years of institutional knowledge of the Board’s functions. While this AAG remains of
high and dedicated value to the agency, the Board could benefit from in-house legal counsel
services similar to those of larger agencies within the Texas Health Professions Council, of which
the Board is the smallest member.

Pursuant to Texas Occupations Code Chapter 101, the Texas State Board of Podiatric Medical
Examiners is a member of the Texas Health Professions Council (HPC). The HPC is composed of
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a variety of healthcare licensing boards; the council's mission of which is to coordinate regulatory
efforts amongst the various boards represented on the HPC. To learn more about the functions of
the Health Professions Council and its member board regulatory jurisdictions & professions, please
visit their website at www.hpc.state.tx.us.

The Board has no field offices. Its headquarters are located in the William P. Hobby Jr. State
Office Building, 333 Guadalupe Tower II, Suite 320, Austin, TX, 78701. The agency’s main voice
line is 512-305-7000. The facsimile lines are 512-305-7003 (main) and 512-305-7165
(secured/investigations). The Board, through HPC, also maintains a national toll free complaint
hotline number, 1-800-821-3205. The Board’s website is located at www.tsbpme.texas.gov. The
public perceives the Board as “the” authority in addressing their complaints vs. podiatrists, and
rely on our expertise and resources in assuring they receive the best podiatric medical care
possible. The public expects efficient and effective regulation in spite of resource limitations and
encumbrances.

Again, currently there are 1,019 “Active” licensed podiatrists in the State of Texas; the Board
regulates and serves this population statewide with no geographical limitations.

The Board works in conjunction with the Comptroller’s Office (CPA), the Governor’s Office of
Budget, Planning and Policy (GOBPP) and the Legislative Budget Board (LBB) regarding its
budget and funding.

¢ KEY ORGANIZATIONAL EVENTS AND AREAS OF CHANGE & IMPACT ARE AS
FOLLOWS:

» Scope of Practice - Regarding “Foot” (rule) scope of practice, on November 7, 2002, the Texas
Orthopaedic Association (TOA), the Texas Medical Association (TMA) and Andrew Kant, MD
filed a lawsuit against the Texas State Board of Podiatric Medical Examiners (TSBPME) in Travis
County District Court. The Texas Podiatric Medical Association (TPMA) and Bruce A. Scudday,
DPM subsequently intervened.

In 2005/2006, this matter eventually progressed in litigation before the Texas 3" Court of Appeals
in Austin, TX (Cause No. 03-05-00620-CV). In addition, the overall challenges and contests with
the “Foot” rule (adopted March 23, 2001) spanned an approximate period of 10 Y2 (ten and one-
half) years.

As of June 18, 2010, final “Foot” (rule) litigation (formerly pending since 2008) before the Texas
Supreme Court [Current Litigation: Case No. 08-0485 Texas Supreme Court — Texas State Board
of Podiatric Medical Examiners, Texas Podiatric Medical Association and Bruce A. Scudday,
DPM v. Texas Orthopaedic Association, Texas Medical Association, and Andrew M. Kant, MD.]
resulted in a decision of the Texas Supreme Court denying the Board’s “Petition For Review” and
upholding the March/May 2008 Texas 3" Court of Appeals Opinions invalidating the Board’s
definition of “Foot.” Although the Texas Supreme Court rendered an apparent “end” to the
litigation matter answering certain/specific legal questions (i.e. whether or not the Board’s
definition of “Foot” was valid and within the Board’s authority to adopt), the overall scope of
practice battle between Doctors of Medicine (i.e. Medical Doctors — MD; Doctor’s of Osteopathic
Medicine — DO) and Doctors of Podiatric Medicine (i.e. DPM) is far from over. Both professions
continue to battle one another in pursuit of the best possible healthcare for the pcople of Texas.
Negotiations for an ultimate (and necessary/requisite) legislative/statutory remedy (82"
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Legislative Session/2011 & g3 Legislative Session/2013) were unsuccessful amongst the trade
associations (before the Board & Legislature) with continued disagreements on what exactly
constitutes a podiatrist’s scope of practice, with acceptable education/training for certain
clinical/surgical privileges and just how far up the “leg” a podiatrist can go to treat the human
“Foot.”

As the Texas 3" Court of Appeals duly noted (“Footnote 7”) in their final May 23, 2008 Opinion:
“The statutory authority currently in place limits podiatrists to the treatment of ‘the foot.’
While it may be difficult to define that term for purposes of treatment, whatever the term
means, it is clear that ‘the foot’ does not include the full portion of the body included within
the definition in the Rule. Compelling arguments might be made as to whether - from a
medical standpoint - it is reasonable to allow a practitioner treating the foot to consider and
treat other anatomical systems that interact with and affect the foot. This is a debate to be

had at the legislature.”

This matter remains of primary importance as scope of practice sets the parameters in which the
profession and the agency functions/exists. As long as scope of practice remains unclear, there
remains ambiguity on the agency’s potential for clear regulation (i.e. Licensure & Enforcement)
and to seek legislative resources (i.e. additional staff and funding) to ensure the agency can
proactively remain strong for the future. For example, should the Texas Legislature clearly deem
that the “Ankle” is within podiatric scope of practice, the Board and the agency could then seek
additional resources to clear its (standard of care) complaint investigation backlogs with direct
focus on that endeavor. However, with pending uncertainty, agency staff face unexpected
challenges every time an authoritative body returns an (conflicted) opinion/action due to the fact
that the Board then finds itself in a position to immediately address the judicial process with legal
counsel (Office of the Attorney General) in response to meeting strict deadlines. This address
involves agency staff needing to focus only on the scope of practice matter at hand by preparing
for, coordinating and scheduling an “Open Meeting” (to include post-meeting follow-through and
document preparation/filing with authoritative bodies) which diverts staff attention away from
other agency day-to-day operations. Should the Texas Legislature clearly deem that the “Ankle” is
not within podiatric scope of practice, the Board and the agency would then need to seek the
resources/staff to enforce such a scope of practice limitation by restricting the current 1,019
“Active” Podiatric Physicians from their existing “Foot/Ankle” practices. This would require a
dedicated compliance/enforcement program (of multiple Investigators, Inspectors, Attorneys) to
review license files, hospital credentialing records and local practice business processes to ensure
that Podiatric Physicians are then not practicing “Medicine” without a license (criminal penalties)
which is the field of licensure for Medical Doctors and Doctors of Osteopathic Medicine (MD/DO)
regulated by the Texas Medical Board. The Board (i.e. TSBPME) would also need to enter into an
interagency agreement (whether by executive MOU or through Rule or other lawful provision)
with the Texas Medical Board to (criminally) co-investigate and (criminally) co-prosecute
Podiatric Physicians practicing “Medicine” without a license by treating the “Ankle.” The
possibility exists that the Texas Legislature would also need to clearly link the TSBPME’s and the
Texas Medical Board’s investigations/enforcement programs by statute to clear certain
“confidentiality” restrictions and to ensure dual agency jurisdiction in addition to the ability of
sharing resources/funds.
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The following are notable highlights related to the May 23, 2008 ruling issued by the Texas 3
Court of Appeals (which on June 18, 2010 & July 30, 2010 the Texas Supreme Court upheld upon
denial of the Board’s “Petition For Review” and issuance of a “Mandate”.

On August 23, 2005, regarding “Texas Orthopedic Association, Texas Medical Association &
Andrew M. Kant, Plaintiffs v. Texas State Board of Podiatric Medical Examiners, Defendant -
Cause No. GN204022, Travis County 126" District Court,” the District Court issued a “Final
Judgment” deeming Board Rule §375.1(2) (i.e. “Foot”) to be valid and not in excess of the Board’s
authority. This judgment was appealed to the Texas 3 Court of Appeals (Austin, TX) by the
Plaintiffs (TMA/TOA).

On March 14, 2008 the Texas 3" Court of Appeals issued an opinion deeming Board Rule
§375.1(2) “Foot” to be invalid. On March 31, 2008, the Appellees (TSBPME/TPMA/Scudday)
filed a “Motion For Rehearing.” On May 23, 2008, the Texas 3 Court of Appeals responded with
a subsequent opinion which deemed the rule to be invalid.

The Texas 3™ Court of Appeals has also affirmed the Appellants (TMA/TOA) standing in this
matter (Footnote 1: “...We previously concluded that the Appellants had sufficiently demonstrated
that they had standing to maintain this suit and that they complied with traditional standing and
associational standing requirements, see State Bd. of Podiatric Med. Examiners, 2004 Tex. App.
LEXIS 10031, and all the reasons articulated in our previous opinion again compel us to conclude
that the appellants had standing to seek the declarations sought...”)

Nevertheless, individuals should refer to the May 23, 2008 Texas 3" Court of Appeals opinion
(copies available on the Board’s website) as primary source information; additional hi-lights are as
follows:

1. The staff of the Board understands the Court's reasoning of this matter. The Texas 3" Court
of Appeals had previously and currently explained that the traditional practice of podiatry
includes treatment of the ankle. -

2. The Court points out that the Board’s Rule was too broad: “...We disagree with the Board
and the Association [TPMA]. All of their arguments are couched on the premise that the
Rule merely authorizes podiatrists to treat the foot and the ankle and that the Rule is,
therefore, consistent with the scope of podiatric medicine. However, there is no language in
the Rule limiting the foot to that portion of the body that is at or below the ankle. On the
contrary, the terms of the Rule authorize podiatrists to treat parts of the body that are well
above the ankle...”

“Because there is no language limiting the permissible area of treatment for these soft
tissues, the Rule authorizes podiatrists to treat these anatomical features wherever they may
be located in the body and to treat ‘any disease, disorder, physical injury, deformity, or
ailment’ of these features because they have been defined as being part of the foot. See
Tex. Occ. Code Ann. § 202.001(a)(4). Moreover, because the occupations code allows
podiatrists to treat the foot ‘by any system or method,” the Rule effectively authorizes
podiatrists to treat these body parts by utilizing procedures that are outside the scope of
their training.* See id. §202.001(a)(4); see also id. §202.254 (specifying that to obtain
license to practice podiatry, applicant must pass examination covering ailments of the foor)
(emphasis added). As a result, the Rule authorizes podiatrists to treat parts of the body
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outside the traditional scope of podiatry without satisfying the requirements of the Medical
Practice Act. See id. §§ 155.001-.152 (detailing requirements for obtaining license to
practice medicine). This authorization exceeds the limited exemption given to podiatrists
and would constitute the unauthorized practice of medicine. See id. §§ 151.052(a)(5),
155.001.>”

While the staff of the Board understands the Court’s explanation on this point, it has
always been the Board’s intent that the “Foot” definition did not include the tibia and fibula
as permitted anatomy to be practiced on or as being within the scope of podiatric medical
practice. The practice of podiatry is limited to treatment of the foot and ankle.

4. In Footnote 2, the Court declined to do what the Appellants had requested of the Court:
“The appellants [the medical doctors] also ask us to issue a declaration that ‘the lawful
practice of podiatry in Texas is confined to treatment of the foot.” Given our resolution of
this case, it is unnecessary and would be advisory for us to opine as to the entire scope of
the practice of podiatry in Texas.”

S. In Footnote 3, the Court states; “We note that some medical definitions of the ‘foot’
exclude the ankle. See, e.g., Black’s Medical Dictionary 211 (39th ed. 1999) (defining foot
as ‘that portion of the lower limb situated below the ankle joint’); American Heritage
Stedman’s Medical Dictionary 312 (2002) (defining foot as ‘The lower extremity of the
vertebrate leg that is in direct contact with the ground in standing or walking’).”

6. In Footnote 4, the Court states: “Although there was extensive testimony and evidence
presented during trial showing that treating the ankle was within the scope of podiatry, no
evidence was introduced showing that treating parts of the body found within the leg were
within the scope of podiatry.”

7. In Footnote 5, the Court states: “It is worth noting that although on one hand the Rule
impermissibly expands the practice of podiatry, the Rule also seems to truncate the scope
as well. The Rule defines the foot as including certain bones and the soft tissues ‘that insert
into the tibia and fibula in their articulation with the talus and all bones to the toes.” 22 Tex.
Admin. Code § 375.1(2) (2007). This definition seems to exclude soft tissues that are found
exclusively within the foot and, consequently, that are not part of the articulation between
the talus and the tibia and fibula.”

8. In Footnote 7, the Court states: “The statutory authority currently in place limits podiatrists
to the treatment of ‘the foot.” While it may be difficult to define that term for purposes of
treatment, whatever the term means, it is clear that ‘the foot” does not include the full
portion of the body included within the definition in the Rule. Compelling arguments might
be made as to whether — from a medical standpoint — it is reasonable to allow a
practitioner treating the foot to consider and treat other anatomical systems that interact
with and affect the foot. This is a debate to be had at the legislature.”

The Texas 3™ Court of Appeals concluded its discussion by saying: “...As discussed previously,
the Rule authorizes treatment of body parts that are above the ankle. For all of the reasons given,
we conclude that the Board exceeded its authority when it promulgated the Rule and that the Rule
is invalid.”

18



Again, the Texas 3" Court of Appeals had previously and currently explained that the traditional
practice of podiatry includes treatment of the ankle.

It should also be noted that at the medical facility level, in accordance with Texas Health & Safety
Code Subchapter E relating to Medical Staff Membership & Privileges (§241.101 et al):
Procedures (to treat the foot/ankle) by a podiatrist at the facility level are within the scope of
practice for Podiatric Medicine in the State of Texas (by “any system or method”) as long as the
podiatrist is qualified and credentialed to do so and has facility privileges for the same, for
performance of the procedure at the facility level as cleared by medical staff.

Texas Health & Safety Code §241.101 "Hospital Authority Concerning Medical Staff" provides in
part that: "(a) Except as otherwise provided by this section and Section 241.102, this chapter does
not change the authority of the governing body of a hospital, as it considers necessary or advisable,
to: (1) make rules, standards, or qualifications for medical staff membership; or (2) grant or refuse
to grant membership on the medical staff. (b) This chapter does not prevent the governing body of
a hospital from adopting reasonable rules and requirements in compliance with this chapter
relating to: (1) qualifications for any category of medical staff appointments; (2) termination of
appointments; or (3) the delineation or curtailment of clinical privileges of those who are
appointed to the medical staff. (c) The process for considering applications for medical staff
membership and privileges or the renewal, modification, or revocation of medical staff
membership and privileges must afford each physician, podiatrist, and dentist procedural due
process that meets the requirements of 42 U.S.C. Section 11101 et seq., as amended. (d) If a
hospital's credentials committee has failed to take action on a completed application as required by
Subsection (k), or a physician, podiatrist, or dentist is subject to a professional review action that
may adversely affect his medical staff membership or privileges, and the physician, podiatrist, or
dentist believes that mediation of the dispute is desirable, the physician, podiatrist, or dentist may
require the hospital to participate in mediation as provided in Chapter 154, Civil Practice and
Remedies Code. The mediation shall be conducted by a person meeting the qualifications required
by Section 154.052, Civil Practice and Remedies Code, and within a reasonable period of time...."

Texas Health & Safety Code §241.102 "Authorizations and Restrictions in Relation to Physicians
and Podiatrists" provides that: "(a) This chapter does not authorize a physician or podiatrist to
perform medical or podiatric acts that are beyond the scope of the respective license held. (b) This
chapter does not prevent the governing body of a hospital from providing that: (1) a podiatric
patient be co-admitted to the hospital by a podiatrist and a physician; (2) a physician be
responsible for the care of any medical problem or condition of a podiatric patient that may exist at
the time of admission or that may arise during hospitalization and that is beyond the scope of the
podiatrist's license; or (3) a physician determine the risk and effect of a proposed podiatric surgical
procedure on the total health status of the patient. (¢) An applicant for medical staff membership
may not be denied membership solely on the ground that the applicant is a podiatrist rather than a
physician. (d) This chapter does not automatically entitle a physician or a podiatrist to membership
or privileges on a medical staff. (¢) The governing body of a hospital may not require a member of
the medical staff to involuntarily: (1) co-admit patients with a podiatrist; (2) be responsible for the
care of any medical problem or condition of a podiatric patient; or (3) determine the risk and effect
of any proposed podiatric procedure on the total health status of the patient."

While credentialing remains a local issue amongst hospitals/facilities, medical staff and each
individual provider (i.e. system of checks & balances), questions arise as to the office setting
where there is no medical staff oversight. At the June 12, 2008 Special Called TSBPME Board
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Meeting, the Board began deliberations (through 2012), in part, to ensure proper (individual)
practice limitations in response to unsafe practice concerns as referenced in the Texas 3" Court of
Appeals opinions.

Nevertheless, in recognition of proper practice for public safety, any Podiatric Physician shall
provide adequate and appropriate services consistent with best practices and community standards.
The Podiatric Physician shall maintain objectivity and shall respect each individual's dignity, and
shall not engage in any action that may cause injury and shall always act with integrity in
providing services.

The Podiatric Physician shall recognize the individual limitations of his/her ability and shall not
offer services outside his/her scope of practice, qualifications/training or use techniques that
exceed his/her individual professional competence. The Podiatric Physician shall not make any
claim, directly or by implication, that he/she possesses professional qualifications or affiliations
that he/she does not in fact possess.

Board Rule 375.3(a) “General” provides that: “The health and safety of patients shall be the first
consideration of the Podiatric Physician. The principal objective to the podiatric profession is to
render service to humanity., A Podiatric Physician shall continually strive to improve his medical
knowledge and skill for the benefit of his patients and colleagues. The Podiatric Physician shall
administer to patients in a professional manner and to the best of his ability. Secrets and personal
information entrusted to him shall be held inviolate unless disclosure is necessary to protect the
welfare of the individual or the community. A Podiatric Physician shall be temperate in all things

in recognition that his knowledge and skill are essential to public health, welfare, and human life.”

Once more, this matter is of primary importance as scope of practice sets the parameters in which
the profession and the agency functions/exists. As long as scope of practice remains unclear, there
remains ambiguity on the agency’s potential for clear regulation (i.e. Licensure & Enforcement)
and to seek legislative resources (i.e. additional staff and funding) to ensure the agency can
proactively remain strong for the future.

We await possible 84" Session/2015 address of possible "Podiatry Scope of Practice” legislation
filing (by the Texas Podiatric Medical Association and/or the Texas Medical Association). It
should be noted that the Texas Podiatric Medical Association remains in litigation with the
Hendrick Medical Center (Abilene, TX) in a more recent podiatry scope of practice matter before
the Eleventh Appellate District Court in Eastland, TX. The Board is also witnessing podiatrists
wanting to utilize more “Laser” treatments and we want to be in a position where we can ensure
proper scope of practice limitations are enforced (www.tsbpme.texas.gov/qa.htm#q22) for the
public’s benefit.

» Continued TSBPME Enforcement/Investigations Relationships (RP-36) & New “Peer
Review” Process with the Texas Podiatric Medical Association (TPMA) & Texas
Occupations Code Chapter 53 Issues - In the course of executing investigations, the Board
continues to interact with local/county/state/national podiatric medical associations, the Texas
Legislature, the Texas Health Professions Council, local/state/national hospitals and clinics,
medical licensing agencies, other medical professional associations and health care entities,
various municipal/county/state/federal law enforcement agencies such as the Texas Department of
Public Safety, the Federal Bureau of Investigation, the United States Drug Enforcement

20



Administration, the United States Postal Service — Office of Inspector General and the United
States Department of Health and Human Services — Office of Inspector General.

Although the Board’s principal enforcement statute is Texas Occupations Code Chapter 202, the
Board also investigates and enforces, in part, provisions related to Texas Occupations Code
Chapter 53, the Texas Penal Code, the Texas Health & Safety Code, the Texas Government Code
and other provisions related to Federal Mandates (Social Security Act; Medicare; Medicaid); other
state statutes. Bottom line, if a matter involves a podiatrist or the practice of Podiatric Medicine,
then the Board has a jurisdictional responsibility to regulate (spirit of Governor Perry’s July 2004
Executive Order “RP-36").

The Board had previously restructured its complaint investigation process to minimize the
involvement of Board Members in this process and expedite the review of medical and standard of
care issues. We initially trained twenty-one (21) Podiatric Physicians as “Podiatric Medical
Reviewers” (PMR’s; consultants) since January 2002. PMR’s act as medical experts and review
the medical and standard of care issues in our complaint investigations. After reviewing all of the
issues, the PMR generates a clinical report, documenting the decisions made that then becomes a
part of our agency investigative complaint case folder. Based on the PMR’s determination(s), the
complaint case may be closed or moved on for further negotiation during Informal Consent
Hearings, or moved on formally to the State Office of Administrative Hearings (SOAH) and the
PMR acts as the agency’s “expert witness.” Those reviewers were paid a frugal total of twenty
dollars ($20.00) for each medical review they complete, making this a most cost-effective way to
facilitate the necessary medical review of our complaint cases. However, due to State Budget
Reductions, the Board no longer utilizes those 21 PMR’s. Two PMR’s had consistently shown a
strong interest and dedication to this process. Therefore, under the guidance of legal counsel at the
Office of the Attorney General, we secured “Investigator” status for them and contracting on a per-
case basis as an additional non-full-time employee (clinical) Investigator. It is our hope that this
process alone will continue to facilitate the investigation and resolution of complaints given the
aforementioned full-time employee reductions. This “Investigator” contract was executed in
accordance with Texas Occupations Code §202.204.

TPMA Peer Review. Nevertheless, due to the initial FY 2010-2011 5% Budget Reduction & FY
2011 2.5% Budget Reduction & FY 2012-2013 (1 FTE) Budget Reduction mandated by the State
of Texas, the Board witnessed the loss of its Administrative Assistant II position whose core role
was to support enforcement/investigations. As a result of the requisite agency reorganization
(implemented on February 16, 2010), the burden of enforcement/investigations had fallen in a
greater role to the Executive Director. To therefore assist the Board with certain investigations in a
time of reduced staff, the Board on May 26, 2010 enlisted Texas Occupations Code Chapter 202 —
Subchapter J “Peer Review” assistance of the Texas Podiatric Medical Association (TPMA) in an
effort previously begun in 2009.

Upon the July 6, 2009 Board Meeting, it was determined that the main hindrance in the Board
forwarding complaints it receives to TPMA is "confidentiality." Once we are in receipt of a
complaint, state law doesn't allow us to forward that document to anyone other than another
government agency. After all the research on "confidentiality," we found it a challenge to bridge
that lawful limitation. However, at the July 6, 2009 Board Meeting an alternative was discussed to
where we could simply point patients to TPMA to direct file a complaint with TPMA without the
